PROCEDURES GOVERNING ADJUDICATIVE PROCEEDINGS BEFORE THE
STATE WATER RESOURCES CONTROL BOARD
AND CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS

Adjudicative proceedings before the State Water Resources Control Board (SWRCB) and the
nine regiona water quality control boards (RWQCB) are governed by SWRCB regulations as
authorized by chepter 4.5 of the Administrative Procedure Act (commencing with ®ction
11400 of the Government Code). SWRCB regulations further provide that, with certain
exceptions, adjudicative proceedings will be conducted in accordance with sections 800-805 of
the Evidence Code and section 11513 of Chapter 5 of the Government Code. (Other
provisons of chapter 5 do not apply to adjudicative proceedings before the SWRCB and
RWQCB).

SWRCB regulaions sting forth the procedures for adjudicative proceedings before the
SWRCB and RWQCB are codified in Divison 3 of Title 23 of the Cdifornia Code of
Regulations. A copy of those regulations follows. Also following is a copy of chapter 4.5 of the
Adminigtrative Procedure Act, section 11513 of the Government Code, and sections 801-805
of the Evidence Code.

An adjudicative proceeding is a hearing to receive evidence for determination of facts pursuant
to which the SWRCB or an RWQCB formulates and issues adecision. A decison determinesa
legd right, duty, privilege, immunity, or other legd interest of a particular person or persons.
Examples of adjudicative proceedings include hearings to recelve evidence concerning the
issuance of waste discharge requirements or Nationd Pollutant Discharge Elimination System
(NPDES) permits;, concerning decisons or orders on water right gpplications, petitions or
complaints, concerning cease and desst orders; and concerning orders setting administrative
avil ligaility.

Rulemaking and informationa proceedings, including hearings for the adoption or amendment of
regulations, water quaity control plans or state policy for water qudity control and hearings to
gather information to assst the SWRCB and RWQCB in formulating policy for future action,
are not adjudicative proceedings and are subject to different procedures. (See Cal. Code
Regs,, tit. 23, 8§ 649 et. seq.)
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CALIFORNIA CODE OF REGULATIONS

TITLE23. WATERS
DIVISION 3. STATE WATER RESOURCES CONTROL BOARD AND
REGIONAL WATER QUALITY CONTROL BOARDS

CHAPTER 1. GENERAL PROVISIONS
ARTICLE 1. DEFINITIONS

(As amended through January 1, 2000)
§640. Definitions.

(a) “Board” when used in this chapter and chapter 1.5, unless otherwise designated, means either the
State Water Resources Control Board or any California Regiona Water Quality Control Board.

(b) “State Board” when used in this chapter and chapter 1.5 means the State Water Resources
Control Board.

(c) “Regiona Board” when used in this division means any California Regional Water Quality
Control Board.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Section 13203, Water Code.

CHAPTER 1.5. RULES OF PRACTICE AND PROCEDURE
ARTICLE 2. ADJUDICATIVE PROCEEDINGS

§648. Laws Governing Adjudicative Proceedings.

(a) For purposes of thisarticle, “adjudicative proceeding” means an evidentiary hearing for
determination of facts pursuant to which the State Board or a Regional Board formulates and issues a
decision.

(b) Incorporation of Applicable Statutes. Except as otherwise provided, all adjudicative proceedings
before the State Board, the Regional Boards, or hearing officers or panels appointed by any of those Boards
shall be governed by these regulations, chapter 4.5 of the Administrative Procedure Act (commencing with
section 11400 of the Government Code), sections 801-805 of the Evidence Code, and section 11513 of the
Government Code.

(c) Portions of Administrative Procedure Act Not Applicable. Thefollowing articles and sections of
chapter 4.5 of the Administrative Procedure Act (commencing with section 11400 of the Government Code)
are specifically not included in the procedures governing the conduct of hearings before the State Board,
any of the Regional Boards, or hearing officers or panels appointed by those Boards:

Article8. Language Assistance (except that the procedures for language assistance shall apply to
an adjudicative proceeding pursuant to Article 6 [commencing with section 25299.50] of Chapter 6.75 of
Division 20 of the Health and Safety Code)

Article13. Emergency Decision

Article 14. Declaratory Decision

Except as provided in subdivision (b) of this section, chapter 5 of the Administrative Procedure Act

(commencing with section 11500 of the Government Code) does not apply to hearings before the State
Board, any of the Regional Boards, or hearing officers or panels appointed by those Boards.



(d) Waiver of Nonstatutory Requirements. The presiding officer may waive any requirementsin
these regul ations pertaining to the conduct of adjudicative proceedings including but not limited to the
introduction of evidence, the order of proceeding, the examination or cross-examination of witnesses, and
the presentation of argument, so long as those requirements are not mandated by state or federal statute or
by the state or federal Constitutions.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263 and 13378, Water Code.

§648.1 Partiesand Other Interested Persons.

(@) The party or partiesto an adjudicative proceeding before the Board shall include the person or
persons to whom the agency action is directed and any other person whom the Board determines should be
designated as a party. The hearing notice may specify a procedure for designation of the partiesto a
particular adjudicative proceeding.

(b) Inawater right proceeding, the party or parties shall include the water right applicant or
petitioner, persons who have filed unresolved protests, persons who have filed unresolved objectionsto a
temporary change petition, persons who have filed an unresolved written complaint with the Board
concerning the subject matter of the hearing, and any other persons who are designated as partiesin
accordance with the procedure specified in the hearing notice.

(c) Personswho fail to comply with the procedural requirements specified in the hearing notice for
participation as partiesin a proceeding may be dismissed as parties to the proceeding.

(d) The Board or presiding officer may provide an opportunity for presentation of policy statements
or comments, either orally or in writing, by interested persons who are not participating as partiesin the
proceeding. Persons presenting nonevidentiary policy statements will not be subject to cross-examination
but may be asked to respond to clarifying questions from the Board, staff, or others, at the discretion of the
Board or presiding officer. The criteriaand procedures applicable to participation in aBoard adjudicative
proceeding as an interested person may be established in the hearing notice or by the presiding officer.
Interested persons will not normally be required to serve copies of their statements on the partiesto the
proceeding nor will they normally be allowed to participate in cross-examination. The hearing notice may
require that any written policy statements proposed to be submitted to the Board, be submitted prior to the
hearing. If the requirement for prior submittal of policy statements applies to persons who address the
Board or a subcommittee of the Board at a meeting subject to the Bagley-Keene Open Meeting Act (article9
[commencing with section 11110] of chapter 1 of article 1 of division 3 of title 2 of the Government Code), the
requirement shall be included in the notice of the meeting. Interested persons are not entitled to receive
service of exhibits, testimony, or other documents served on the parties to the proceeding unless
specifically so provided in the hearing notice or by the presiding officer.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263, and 13378, Water Code.

§648.2 Official Notice.

The Board or presiding officer may take official notice of such facts as may bejudicially noticed by
the courts of this state. Upon notice to the parties, official notice may also be taken of any generally
accepted technical or scientific matter within the Board’ s field of expertise, provided parties appearing at the
hearing shall beinformed of the mattersto be noticed. The Board or presiding officer shall specify the
matters of which official noticeisto betaken. Parties shall be given areasonable opportunity on request to
refute officially noticed technical or scientific mattersin amanner to be determined by the Board or presiding
officer.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263 and 13378, Water Code.



§648.3 Evidence by Reference.

Public records of the Board that are relevant to the subject of the hearing, and books, reports, and
other evidence that have been prepared and published by a public agency, if otherwise admissible, may in
the discretion of the Board be received in evidence as exhibits by reference without the necessity of
supplying copies to the Board and other parties, provided the original or acopy isin the possession of the
Board and the specific file folder or other exact |ocation where it can be found isidentified. The party
offering an exhibit by reference shall designate the particular portions on which the party relies. Each exhibit
shall be appropriately identified and designated in the record as an exhibit of the party offering the exhibit or
an exhibit of Board staff.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263, and 13378, Water Code.

§648.4 |dentification of Witnesses; Presubmission and Presentation of Testimony and Exhibits.

(a) Itisthepolicy of the State and Regional Boards to discourage the introduction of surprise
testimony and exhibits.

(b) The hearing notice may requirethat all partiesintending to present evidence at a hearing shall
submit the following information to the Board prior to the hearing: the name of each witness whom the party
intends to call at the hearing, the subject of each witness' proposed testimony, the estimated time required
by the witness to present direct testimony, and the qualifications of each expert witness. The required
information shall be submitted in accordance with the procedure specified in the hearing notice.

(c) The hearing notice may require that direct testimony be submitted in writing prior to the hearing.
Copies of written testimony and exhibits shall be submitted to the Board and to other parties designated by
the Board in accordance with provisions of the hearing notice or other written instructions provided by the
Board. The hearing notice may require multiple copies of written testimony and other exhibits for use by the
Board and Board staff. Copies of general vicinity maps or large, nontechnical photographs generally will
not be required to be submitted prior to the hearing.

(d) Any witness providing written testimony shall appear at the hearing and affirm that the written
testimony istrue and correct. Written testimony shall not be read into the record unless allowed by the
presiding officer.

(e) Where any of the provisions of this section have not been complied with, the presiding officer
may refuse to admit the proposed testimony or the proposed exhibit into evidence, and shall refuse to do so
wherethereis ashowing of prejudice to any party or the Board. Thisrule may be modified where a party
demonstrates that compliance would create severe hardship.

(f) Rebuttal testimony generally will not be required to be submitted in writing, nor will rebuttal
testimony and exhibits be required to be submitted prior to the start of the hearing.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263 and 13378, Water Code.

§648.5 Order of Proceedings.

(@) Adjudicative proceedings shall be conducted in amanner as the Board deems most suitable to
the particular case with aview toward securing relevant information expeditiously without unnecessary
delay and expense to the parties and to the Board. Adjudicative proceedings generally will be conducted in
the following order except that the chairperson or presiding officer may modify the order for good cause:

(1) Anopening statement by the chairperson, presiding member, or hearing officer, summarizing the
subject matter and purpose of the hearing;

(2) Identification of all persons wishing to participatein the hearing;

(3) Administration of oath to personswho intend to testify;



(4) Presentation of any exhibits by staff of the State or Regional Board who are assisting the Board or
presiding officer;

(5) Presentation of evidence by the parties;

(6) Cross-examination of parties’ witnesses by other parties and by Board staff assisting the Board or
presiding officer with the hearing;

(7) Any permitted redirect and recross-examination;

(b) Questionsfrom Board members or Board counsel to any party or withess, and procedural motions
by any party shall bein order at any time. Redirect and recross-examination may be permitted.

(c) If the Board or the presiding officer has determined that policy statements may be presented
during a particular adjudicative proceeding, the presiding officer shall determine an appropriate time for
presentation of policy statements.

(d) After conclusion of the presentation of evidence, all parties appearing at the hearing may be
allowed to present a closing statement.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Section 11126, Government Code.

§648.5.1 Rulesof Evidence.

Adjudicative proceedings will be conducted in accordance with the provisions and rules of evidence
set forth in Government Code section 11513. Hearsay evidence is admissible subject to the provisions of
Government Code section 11513.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263 and 13378, Water Code.

§648.6 Alternative Dispute Resolution.

Pursuant to article 5, commencing with section 11420.10, of chapter 4.5 of the Administrative
Procedure Act, the State Board or any Regional Board may refer adispute in a proceeding before it to
mediation or nonbinding arbitration to resolve any adjudicative issues pending beforeit. Under no
circumstances may any Board refer an issue to arbitration that is binding upon it with respect to adjudicative
issues pending before that Board.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Section 11420.10, Government Code; Sections 183, 13263 and 13378, Water Code.

§648.7 Informal Hearings.

Unless the hearing notice specifies otherwise, the presiding officer shall have the discretion to
determine whether amatter will be heard pursuant to the informal hearing procedures set forth in article 10,
commencing with section 11445.20, of chapter 4.5 of the Administrative Procedure Act.

Among the factors that may be considered in making this determination are:

The number of parties,

The number and nature of the written comments received,

The number of interested persons wishing to present oral comments at the hearing,

The complexity and significance of theissuesinvolved, and

The need to create arecord in the matter.



An objection by a party, either in writing or at the time of the hearing, to the decision to hold an
informal hearing shall be resolved by the presiding officer before going ahead under the informal procedure.
Failure to make atimely objection to the use of informal hearing procedures before those procedures are
used will constitute consent to an informal hearing. A matter shall not be heard pursuant to an informal
hearing procedure over timely objection by the person to whom agency action is directed unless an informal
hearing is authorized under subdivision (a), (b), or (d) of section 11445.20 of the Government Code.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263, 13378, Water Code.

8§ 648.8 Enforcement Ordersand Sanctions.

() The presiding officer or Board shall have the power to impose sanctions as specified in
Sections 11455.10 and 11455.30 of the Government Code.

(b) If the Board cites a person for contempt for any of the actionslisted in Section 11455.10 of the
Government Code, then the matter shall be certified to the superior court for contempt proceedings without
further review by the Board. If the Board orders payment of costs pursuant to Section 11455.30 of the
Government Code, then the order is effective upon issuance.

(c) Board Review of Enforcement Orders and Sanctions Imposed by Hearing Officers and Hearing
Panels.

(1) If the presiding officer isa Board member or other hearing officer or hearing panel authorized by
the Board to conduct the hearing, a citation for contempt issued pursuant to Section 11455.10 of the
Government Code or an order for payment of costsissued pursuant to Section 11455.30 of the Government
Codeis subject to review by the Board as provided in this subdivision.

(2) The person or persons subject to the citation or order may request a hearing before the Board
within 10 days of entry of the citation or order. The hearing will take place at the next regularly scheduled
meeting of that Board, subject to the limitations of the Bagley-K eene Open Meeting Act (Article 9
[commencing with Section 11120] of chapter 1 of part 1 of division 3 of title 2 of the Government Code). If
the Board determines that the actions listed in Section 11455.10 of the Government Code occurred, then the
matter shall be certified to the superior court for contempt proceedings. The Board may affirm, set aside, or
modify as appropriate an order entered to pay reasonable expenses pursuant to the provisions of Section
11455.30 of the Government Code.

(3) If the person or persons subject to acitation or order fails to request a hearing before the Board
within 10 days of entry of the citation or order, then the citation or order isfinal and subject to enforcement
pursuant to Sections 11455.20 and 11455.30 of the Government Code.

(d) A determination by a Regional Board pursuant to this section is not subject to review by the
State Board under Water Code Section 13320.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 13263 and 13378, Water Code.

ARTICLE 4. SUBPOENAS

§649.6 Subpoenas.

(a) Upon its own motion or upon request of any person, the Board may issue subpoenas and
subpoenas duces tecum for attendance at a proceeding and for production of documents at any reasonable
time and place or at a hearing.

(b) Article 11 (commencing with section 11450.05) and article 12 (commencing with section 11455.10)
of chapter 4.5 of part 1 of division 3 of title 2 of the Government Code shall apply to the issuance of a
subpoena or subpoena duces tecum in an adjudicative proceeding. The Board may also compel attendance,
testimony, or the production of evidence as provided in article 3 (commencing with section 1090) of chapter
3 of part 1 of division 2 of the Water Code.



(c) Section 1086 of the Water Code does not apply to any witness required to attend an adjudicative
proceeding pursuant to article 11 (commencing with section 11450.05) of chapter 4.5 of part 1 of division 3 of
title 2 of the Government Code.

(d) Article’5 (commencing with section 1105) of chapter 3 of part 1 of division 2 of the Water Code
appliesto any person required to testify or produce any evidence pursuant to a subpoena or subpoena
duces tecum or pursuant to a notice issued under section 11450.50 of the Government Code.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 1080 and 13221, Water Code.

CHAPTER 2. APPROPRIATION OF WATER
ARTICLE 11. HEARINGS AND PROCEEDINGSIN LIEU OF HEARING

§760. Hearingson Water Right Applicationsand Other Water Right Matters.

Adjudicative hearings on water right applications and other water right matters shall be conducted in
accordance with the procedures set forth in article 2 of chapter 1.5 of thisdivision. Nothing in this section
shall limit the Board’ s authority to conduct nonadjudicative informational hearings.

Authority cited: Sections 185 and 1058, Water Code.
Reference: Sections 183, 1051, 1342, 1345, 1346, 1347, 1348, 1350, 1391 and 1394, Water Code.



STATUTES GOVERNING ADJUDICATIVE PROCEEDINGS
BEFORE THE STATE WATER RESOURCES CONTROL BOARD

CALIFORNIA GOVERNMENT CODE
DIVISION 3

PART 1

CHAPTER 4.5

As amended through January 1, 1999
Article 1. Preliminary provisions

11400. (@) Thischapter and Chapter 5 (commencing with Section
11500) constitute the administrative adjudication provisions of the
Administrative Procedure Act.

(b) A referencein any other statute or in arule of court,
executive order, or regulation, to aprovision formerly found in
Chapter 5 (commencing with Section 11500) that is superseded by a
provision of this chapter, means the applicable provision of this
chapter.

11400.10. (@) This chapter is operative on July 1, 1997.

(b) This chapter is applicable to an adjudicative proceeding
commenced on or after July 1, 1997.

(c) This chapter isnot applicableto an adjudicative proceeding
commenced before July 1, 1997, except an adjudicative proceeding
conducted on aremand from a court or another agency on or after July
1,1997.

11400.20. (a) Before, on, or after July 1, 1997, an agency may
adopt interim or permanent regulations to govern an adjudicative
proceeding under this chapter or Chapter 5 (commencing with Section
11500). Nothing in this section authorizes an agency to adopt
regulations to govern an adjudicative proceeding required to be
conducted by an administrative law judge employed by the Office of
Administrative Hearings, except to the extent the regulations are
otherwise authorized by statute.

(b) Except as provided in Section 11351

(2) Interim regulations need not comply with Article 5 (commencing
with Section 11346) or Article 6 (commencing with Section 11349) of
Chapter 3.5, but are governed by Chapter 3.5 (commencing with Section
11340) in al other respects.

(2) Interim regulations expire on December 31, 1998, unless
earlier terminated or replaced by or readopted as permanent
regulations under paragraph (3). |If on December 31, 1998, an agency
has completed proceedingsto replace or readopt interim regulations
and has submitted permanent regulations for review by the Office of
Administrative Law, but permanent regulations have not yet been filed
with the Secretary of State, the interim regulations are extended
until the date permanent regulations are filed with the Secretary of
State or March 31, 1999, whichever isearlier.

(3) Permanent regulations are subject to all the provisions of
Chapter 3.5 (commencing with Section 11340), except that if by
December 31, 1998, an agency has submitted the regulations for review



by the Office of Administrative Law, the regulations are not subject
to review for necessity under Section 11349.1 or 11350.

Article 2. Definitions

11405.10. Unlessthe provision or context requires otherwise, the
definitionsin this article govern the construction of this chapter.

11405.20. "Adjudicative proceeding" means an evidentiary hearing
for determination of facts pursuant to which an agency formulates and
issues adecision.

11405.30. "Agency" means aboard, bureau, commission, department,
division, office, officer, or other administrative unit, including

the agency head, and one or more members of the agency head or agency
employees or other persons directly or indirectly purporting to act

on behalf of or under the authority of the agency head. To the

extent it purports to exercise authority pursuant to this chapter, an
administrative unit otherwise qualifying as an agency shall be

treated as a separate agency even if the unit islocated within or
subordinate to another agency.

11405.40. "Agency head" means aperson or body in which the
ultimate legal authority of an agency isvested, and includes a
person or body to which the power to act is delegated pursuant to
authority to delegate the agency's power to hear and decide.

11405.50. (a) "Decision" means an agency action of specific
application that determines alegal right, duty, privilege, immunity,
or other legal interest of aparticular person.

(b) Nothing in this section limits any of the following:

(1) The precedential effect of adecision under Section 11425.60.

(2) The authority of an agency to make a declaratory decision
pursuant to Article 14 (commencing with Section 11465.10).

11405.60. "Party" includes the agency that is taking action, the

person to which the agency action is directed, and any other person

named as a party or alowed to appear or intervene in the proceeding.
If the agency that is taking action and the agency that is

conducting the adjudicative proceeding are separate agencies, the

agency that istaking action is a party and the agency that is

conducting the adjudicative proceeding is not a party.

11405.70. "Person” includes an individual, partnership,
corporation, governmental subdivision or unit of agovernmental
subdivision, or public or private organization or entity of any
character.

11405.80. "Presiding officer" means the agency head, member of the
agency head, administrative law judge, hearing officer, or other
person who presides in an adjudicative proceeding.

Article 3. Application of Chapter



11410.10. Thischapter appliesto adecision by an agency if, under
the federal or state Constitution or afederal or state statute, an
evidentiary hearing for determination of factsis required for
formulation and issuance of the decision.

11410.20. Except as otherwise expressly provided by statute:

(a) This chapter appliesto all agencies of the state.

(b) This chapter does not apply to the Legislature, the courts or
judicia branch, or the Governor or office of the Governor.

11410.30. (a) Asused inthissection, "local agency" meansa
county, city, district, public authority, public agency, or other
political subdivision or public corporation in the state other than
the state.

(b) This chapter does not apply to alocal agency except to the
extent the provisions are made applicable by statute.

(c) This chapter appliesto an agency created or appointed by
joint or concerted action of the state and one or more local
agencies.

11410.40. Notwithstanding any other provision of thisarticle, by
regulation, ordinance, or other appropriate action, an agency may
adopt this chapter or any of its provisions for the formulation and
issuance of adecision, even though the agency or decision is exempt
from application of this chapter.

11410.50. Thischapter appliesto an adjudicative proceeding
required to be conducted under Chapter 5 (commencing with Section
11500) unless the statutes relating to the proceeding provide
otherwise.

11410.60. (a) Asused in this section, "quasi-public entity" means
an entity, other than agovernmental agency, whether characterized by
statute as a public corporation, public instrumentality, or
otherwise, that is expressly created by statute for the purpose of
administration of astate function.

(b) This chapter applies to an adjudicative proceeding conducted
by a quasi-public entity if all of the following conditions are
satisfied:

(1) A statute vests the power of decision in the quasi-public
entity.

(2) A statute, the United States Constitution, or the California
Constitution, requires an evidentiary hearing for determination of
factsfor formulation and issuance of the decision. Nothing in this
section isintended to create an evidentiary hearing requirement that
is not otherwise statutorily or constitutionally imposed.

(3) The decision is not otherwise subject to administrative review
in an adjudicative proceeding to which this chapter applies.

(c) For the purpose of application of this chapter to adecision
by a quasi-public entity:

(1) "Agency," asdefined in Section 11405.30, also includes the
quasi-public entity.

(2) "Regulation" includes arule promulgated by the quasi-public



entity.

(3) Article 8 (commencing with Section 11435.05), requiring
language assistance in an adjudicative proceeding, appliesto a
quasi-public entity to the same extent as a state agency under
Section 11018.

(d) This section shall be strictly construed to effectuate the
intent of the Legislature to apply this chapter only to adecision by
aquasi-public entity that is expressly created by statute for the
purpose of administration of a state function.

(e) This section shall not apply to a decision made on authority
of an approved plan of operations of a quasi-public entity that is
subject to the regulation or supervision of the Insurance
Commissioner.

Article 4. Governing procedure

11415.10. (a) The governing procedure by which an agency conducts
an adjudicative proceeding is determined by the statutes and
regulations applicableto that proceeding. If no other governing
procedureis provided by statute or regulation, an agency may conduct
an adjudicative proceeding under the administrative adjudication
provisions of the Administrative Procedure Act.

(b) This chapter supplements the governing procedure by which an
agency conducts an adjudicative proceeding.

11415.20. A state statute or afederal statute or regulation
applicable to a particular agency or decision prevails over a
conflicting or inconsistent provision of this chapter.

11415.30. (&) To the extent necessary to avoid aloss or delay of
funds or services from the federal government that would otherwise be
available to the state, the Governor may do any of the following by
executive order:

(1) Suspend, in whole or in part, any administrative adjudication
provision of the Administrative Procedure Act.

(2) Adopt arule of procedure that will avoid the loss or delay.

(b) The Governor shall rescind an executive order issued under
this section as soon asit is ho longer necessary to prevent the loss
or delay of funds or services from the federal government.

(c) If an administrative adjudication provision is suspended or
rule of procedure is adopted pursuant to this section, the Governor
shall promptly report the suspension or adoption to the Legislature.
The report shall include recommendations concerning any legislation
that may be necessary to conform the provision to federal law.

11415.40. Except to the extent prohibited by another statute or
regulation, a person may waive aright conferred on the person by the
administrative adjudication provisions of the Administrative
Procedure Act.

11415.50. (@) Anagency may provide any appropriate procedure for a
decision for which an adjudicative proceeding is not required.

(b) An adjudicative proceeding is not required for informal
factfinding or aninformal investigatory hearing, or adecision to



initiate or not to initiate an investigation, prosecution, or other
proceeding before the agency, another agency, or acourt, whether in
response to an application for an agency decision or otherwise.

11415.60. (a) Anagency may formulate and issue adecision by
settlement, pursuant to an agreement of the parties, without
conducting an adjudicative proceeding. Subject to subdivision (c),
the settlement may be on any terms the parties determine are
appropriate. Notwithstanding any other provision of law, no evidence
of an offer of compromise or settlement made in settlement
negotiationsis admissible in an adjudicative proceeding or civil

action, whether as affirmative evidence, by way of impeachment, or
for any other purpose, and no evidence of conduct or statements made
in settlement negotiationsis admissible to prove liability for any

loss or damage except to the extent provided in Section 1152 of the
Evidence Code. Nothing in this subdivision makesinadmissible any
public document created by a public agency.

(b) A settlement may be made before or after issuance of an agency
pleading, except that in an adjudicative proceeding to determine
whether an occupational license should be revoked, suspended,
limited, or conditioned, a settlement may not be made before issuance
of the agency pleading. A settlement may be made before, during, or
after the hearing.

(c) A settlement is subject to any necessary agency approval. An
agency head may delegate the power to approve a settlement. The
terms of a settlement may not be contrary to statute or regulation,
except that the settlement may include sanctions the agency would
otherwise lack power to impose.

Article 5. Alternative Dispute Resolution

11420.10. (a) Anagency, with the consent of al the parties, may
refer a dispute that isthe subject of an adjudicative proceeding for
resolution by any of the following means:

(1) Mediation by aneutral mediator.

(2) Binding arbitration by aneutral arbitrator. Anawardina
binding arbitration is subject to judicial review in the manner
provided in Chapter 4 (commencing with Section 1285) of Title 9 of
Part 3 of the Code of Civil Procedure.

(3) Nonbinding arbitration by aneutral arbitrator. The
arbitrator's decision in anonbinding arbitration isfinal unless
within 30 days after the arbitrator delivers the award to the agency
head a party requests that the agency conduct a de novo adjudicative
proceeding. If the decision in the de novo proceeding is not more
favorable to the party electing the de novo proceeding, the party
shall pay the costs and fees specified in Section 1141.21 of the Code
of Civil Procedureinsofar as applicable in the adjudicative
proceeding.

(b) If another statute requires mediation or arbitration in an
adjudicative proceeding, that statute prevails over this section.

(c) This section does not apply in an adjudicative proceeding to
the extent an agency by regulation provides that this section is not
applicablein a proceeding of the agency.



11420.20. (&) The Office of Administrative Hearings shall adopt and
promulgate model regulations for alternative dispute resolution
under thisarticle. The model regulations govern alternative dispute
resolution by an agency under this article, except to the extent the
agency by regulation providesinconsistent rules or provides that
the model regulations are not applicable in a proceeding of the
agency.

(b) The model regulations shall include provisions for selection
and compensation of amediator or arbitrator, qualifications of a
mediator or arbitrator, and confidentiality of the mediation or
arbitration proceeding.

11420.30. Notwithstanding any other provision of law, a
communication made in alternative dispute resolution under this
articleis protected to the following extent:

(a) Anything said, any admission made, and any document prepared
in the course of, or pursuant to, mediation under thisarticleisa
confidential communication, and a party to the mediation hasa
privilege to refuse to disclose and to prevent another from
disclosing the communication, whether in an adjudicative proceeding,
civil action, or other proceeding. This subdivision does not limit
the admissibility of evidenceif all partiesto the proceedings
consent.

(b) No reference to nonbinding arbitration proceedings, a decision
of the arbitrator that is rejected by a party'srequest for ade
novo adjudicative proceeding, the evidence produced, or any other
aspect of the arbitration may be made in an adjudicative proceeding
or civil action, whether as affirmative evidence, by way of
impeachment, or for any other purpose.

(c) No mediator or arbitrator is competent to testify in a
subsequent administrative or civil proceeding asto any statement,
conduct, decision, or order occurring at, or in conjunction with, the
alternative dispute resol ution.

(d) Evidence otherwise admissible outside of alternative dispute
resolution under this articleis not inadmissible or protected from
disclosure solely by reason of itsintroduction or use in alternative
dispute resolution under this article.

Article 6. Administrative Adjudication Bill of Rights

11425.10. (a) The governing procedure by which an agency conducts
an adjudicative proceeding is subject to all of the following
requirements:

(1) The agency shall give the person to which the agency actionis
directed notice and an opportunity to be heard, including the
opportunity to present and rebut evidence.

(2) The agency shall make available to the person to which the
agency action is directed a copy of the governing procedure,
including a statement whether Chapter 5 (commencing with Section
11500) is applicable to the proceeding.

(3) The hearing shall be open to public observation as provided in
Section 11425.20.

(4) The adjudicative function shall be separated from the
investigative, prosecutorial, and advocacy functions within the



agency as provided in Section 11425.30.

(5) The presiding officer is subject to disqualification for bias,
prejudice, or interest as provided in Section 11425.40.

(6) The decision shall be in writing, be based on the record, and
include a statement of the factual and legal basis of the decision as
provided in Section 11425.50.

(7) A decision may not berelied on as precedent unless the agency
designates and indexes the decision as precedent as provided in
Section 11425.60.

(8) Ex parte communications shall be restricted as provided in
Article 7 (commencing with Section 11430.10).

(9) Language assistance shall be made available as provided in
Article 8 (commencing with Section 11435.05) by an agency described
in Section 11018 or 11435.15.

(b) The requirements of this section apply to the governing
procedure by which an agency conducts an adjudicative proceeding
without further action by the agency, and prevail over a conflicting
or inconsistent provision of the governing procedure, subject to
Section 11415.20. The governing procedure by which an agency
conducts an adjudicative proceeding may include provisions equivalent
to, or more protective of the rights of the person to which the
agency action is directed than, the requirements of this section.

11425.20. (@) A hearing shall be open to public observation.
Nothing in this subdivision limits the authority of the presiding
officer to order closure of ahearing or make other protective orders
to the extent necessary or proper for any of the following purposes:

(1) To satisfy the United States Constitution, the California
Constitution, federal or state statute, or other law, including but
not limited to laws protecting privileged, confidential, or other
protected information.

(2) To ensure afair hearing in the circumstances of the
particular case.

(3) To conduct the hearing, including the manner of examining
witnesses, in away that is appropriate to protect a minor witness or
awitness with a developmental disability, as defined in Section
4512 of the Welfare and Institutions Code, from intimidation or other
harm, taking into account the rights of all persons.

(b) To the extent a hearing is conducted by telephone, television,
or other electronic means, subdivision (a) is satisfied if members
of the public have an opportunity to do both of the following:

(1) At reasonabletimes, hear or inspect the agency's record, and
inspect any transcript obtained by the agency.

(2) Be physically present at the place where the presiding officer
is conducting the hearing.

(c) This section does not apply to a prehearing conference,
settlement conference, or proceedings for alternative dispute
resolution other than binding arbitration.

11425.30. (&) A person may not serve as presiding officer in an
adjudicative proceeding in any of the following circumstances:

(1) The person has served as investigator, prosecutor, or advocate
in the proceeding or its preadjudicative stage.



(2) The person is subject to the authority, direction, or
discretion of aperson who has served as investigator, prosecutor, or
advocate in the proceeding or its preadjudicative stage.

(b) Notwithstanding subdivision (a):

(1) A person may serve as presiding officer at successive stages
of an adjudicative proceeding.

(2) A person who has participated only as a decisionmaker or asan
advisor to adecisionmaker in adetermination of probable cause or
other equivalent preliminary determination in an adjudicative
proceeding or its preadjudicative stage may serve as presiding
officer in the proceeding.

(c) The provisions of this section governing separation of
functions as to the presiding officer also govern separation of
functions as to the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated.

11425.40. (a) The presiding officer is subject to disqualification
for bias, prejudice, or interest in the proceeding.

(b) It isnot alone or initself grounds for disqualification,
without further evidence of bias, prejudice, or interest, that the
presiding officer:

(2) Isor isnot amember of aracial, ethnic, religious, sexual,
or similar group and the proceeding involves the rights of that
group.

(2) Has experience, technical competence, or specialized knowledge
of, or hasin any capacity expressed aview on, alegal, factual, or
policy issue presented in the proceeding.

(3) Hasasalawyer or public official participated in the
drafting of laws or regulations or in the effort to pass or defeat
laws or regulations, the meaning, effect, or application of whichis
inissuein the proceeding.

(c) The provisions of this section governing disqualification of
the presiding officer also govern disqualification of the agency head
or other person or body to which the power to hear or decidein the
proceeding is delegated.

(d) An agency that conducts an adjudicative proceeding may provide
by regulation for peremptory challenge of the presiding officer.

11425.50. (a) The decision shall bein writing and shall include a
statement of the factual and legal basis for the decision.

(b) The statement of the factual basis for the decision may bein
the language of, or by reference to, the pleadings. If the statement
is no more than mere repetition or paraphrase of the relevant
statute or regulation, the statement shall be accompanied by a
concise and explicit statement of the underlying facts of record that
support the decision. If the factual basisfor the decision
includes a determination based substantially on the credibility of a
witness, the statement shall identify any specific evidence of the
observed demeanor, manner, or attitude of the witness that supports
the determination, and on judicial review the court shall give great
weight to the determination to the extent the determination
identifies the observed demeanor, manner, or attitude of the witness
that supportsit.

(c) The statement of the factual basis for the decision shall be



based exclusively on the evidence of record in the proceeding and on
matters officially noticed in the proceeding. The presiding officer'
s experience, technical competence, and specialized knowledge may be
used in evaluating evidence.

(d) Nothing in this section limits the information that may be
contained in the decision, including a summary of evidencerelied on.

(e) A penalty may not be based on aguideline, criterion,
bulletin, manual, instruction, order, standard of general application
or other rule subject to Chapter 3.5 (commencing with Section 11340)
unlessit has been adopted as aregulation pursuant to Chapter 3.5
(commencing with Section 11340).

11425.60. (a) A decision may not be expressly relied on as
precedent unlessit is designated as a precedent decision by the
agency.

(b) An agency may designate as a precedent decision a decision or
part of adecision that contains asignificant legal or policy
determination of general application that islikely to recur.
Designation of adecision or part of adecision as a precedent
decision is not rulemaking and need not be done under Chapter 3.5
(commencing with Section 11340). An agency's designation of a
decision or part of adecision, or failure to designate a decision or
part of adecision, as aprecedent decision is not subject to
judicial review.

(c) An agency shall maintain an index of significant legal and
policy determinations made in precedent decisions. Theindex shall
be updated not less frequently than annually, unless no precedent
decision has been designated since the last preceding update. The
index shall be made available to the public by subscription, and its
availability shall be publicized annually in the California
Regulatory Notice Register.

(d) This section appliesto decisionsissued on or after July 1,
1997. Nothing in this section precludes an agency from designating
and indexing as a precedent decision a decision issued before July 1,
1997.

Article7. Ex Parte Communications

11430.10. (@) While the proceeding is pending there shall be no
communication, direct or indirect, regarding any issuein the
proceeding, to the presiding officer from an employee or
representative of an agency that is a party or from an interested
person outside the agency, without notice and opportunity for all
parties to participate in the communication.

(b) Nothing in this section precludes acommunication, including a
communication from an employee or representative of an agency that
isaparty, made on the record at the hearing.

(c) For the purpose of this section, a proceeding is pending from
the issuance of the agency's pleading, or from an application for an
agency decision, whichever isearlier.

11430.20. A communication otherwise prohibited by Section 11430.10
ispermissible in any of the following circumstances:



(a) The communication isrequired for disposition of an ex parte
matter specifically authorized by statute.

(b) The communication concerns amatter of procedure or practice,
including arequest for a continuance, that is not in controversy.

11430.30. A communication otherwise prohibited by Section 11430.10
from an employee or representative of an agency that isa party to
the presiding officer is permissiblein any of the following
circumstances:

(a) The communication isfor the purpose of assistance and advice
to the presiding officer from a person who has not served as
investigator, prosecutor, or advocate in the proceeding or its
preadjudicative stage. An assistant or advisor may evaluate the
evidencein the record but shall not furnish, augment, diminish, or
modify the evidence in the record.

(b) The communication isfor the purpose of advising the presiding
officer concerning a settlement proposal advocated by the advisor.

(c) Thecommunication isfor the purpose of advising the presiding
officer concerning any of the following mattersin an adjudicative
proceeding that is nonprosecutorial in character:

(1) Theadviceinvolves atechnical issuein the proceeding and
the adviceis necessary for, and is not otherwise reasonably
available to, the presiding officer, provided the content of the
adviceisdisclosed on the record and all parties are given an
opportunity to addressit in the manner provided in Section 11430.50.

(2) The adviceinvolves an issuein aproceeding of the San
Francisco Bay Conservation and Development Commission, California
Tahoe Regional Planning Agency, Delta Protection Commission, Water
Resources Control Board, or aregional water quality control board.

11430.40. If, while the proceeding is pending but before serving as
presiding officer, a person receives acommunication of atype that
would bein violation of thisarticleif received while serving as
presiding officer, the person, promptly after starting to serve,

shall disclose the content of the communication on the record and
give all parties an opportunity to addressit in the manner provided
in Section 11430.50.

11430.50. (a) If apresiding officer receives acommunication in
violation of this article, the presiding officer shall make all of
the following a part of the record in the proceeding:

(2) If the communication iswritten, the writing and any written
response of the presiding officer to the communication.

(2) If the communication is oral, amemorandum stating the
substance of the communication, any response made by the presiding
officer, and the identity of each person from whom the presiding
officer received the communication.

(b) The presiding officer shall notify all partiesthat a
communication described in this section has been made a part of the
record.

(c) If aparty requests an opportunity to address the
communication within 10 days after receipt of notice of the
communication:



(1) The party shall be allowed to comment on the communication.

(2) The presiding officer has discretion to allow the party to
present evidence concerning the subject of the communication,
including discretion to reopen a hearing that has been concluded.

11430.60. Receipt by the presiding officer of acommunicationin
violation of this article may be grounds for disqualification of the
presiding officer. If the presiding officer isdisqualified, the

portion of the record pertaining to the ex parte communication may be
sealed by protective order of the disqualified presiding officer.

11430.70. (a) Subject to subdivision (b), the provisions of this

article governing ex parte communications to the presiding officer

also govern ex parte communicationsin an adjudicative proceeding to
the agency head or other person or body to which the power to hear or
decide in the proceeding is del egated.

(b) An ex parte communication to the agency head or other person
or body to which the power to hear or decidein the proceeding is
delegated is permissible in an individualized ratemaking proceeding
if the content of the communication is disclosed on the record and
all parties are given an opportunity to addressit in the manner
provided in Section 11430.50.

11430.80. (a) There shall be no communication, direct or indirect,
while a proceeding is pending regarding the merits of any issuein

the proceeding, between the presiding officer and the agency head or
other person or body to which the power to hear or decidein the
proceeding is delegated.

(b) This section does not apply where the agency head or other
person or body to which the power to hear or decide in the proceeding
is delegated serves as both presiding officer and agency head, or
where the presiding officer does not issue adecision in the
proceeding.

Article 8. Language Assistance

11435.05. Asused inthisarticle, "language assistance" means oral
interpretation or written translation into English of alanguage

other than English or of English into another language for a party or
witness who cannot speak or understand English or who can do so only
with difficulty.

11435.10. Nothinginthisarticle limitsthe application or effect
of Section 754 of the Evidence Code to interpretation for a deaf or
hard-of-hearing party or witness in an adjudicative proceeding.

11435.15. (a) Thefollowing state agencies shall provide language
assistance in adjudicative proceedings to the extent provided in this
article:

Agricultural Labor Relations Board

Department of Alcohol and Drug Abuse

State Athletic Commission

Cdlifornia Unemployment Insurance Appeals Board

Board of Prison Terms



State Board of Barbering and Cosmetology

State Department of Developmental Services

Public Employment Relations Board

Franchise Tax Board

State Department of Health Services

Department of Housing and Community Development

Department of Industrial Relations

State Department of Mental Health

Department of Motor Vehicles

Notary Public Section, Office of the Secretary of State

Public Utilities Commission

Office of Statewide Health Planning and Development

State Department of Social Services

Workers' Compensation Appeals Board

Department of the Y outh Authority

Y outhful Offender Parole Board

Department of Insurance

State Personnel Board

CaliforniaBoard of Podiatric Medicine

Board of Psychology

(b) Nothing in this section prevents an agency other than an
agency listed in subdivision (@) from electing to adopt any of the
proceduresin this article, provided that any selection of an
interpreter is subject to Section 11435.30.

(c) Nothing in this section prohibits an agency from providing an
interpreter during a proceeding to which this chapter does not apply,
including an informal factfinding or informal investigatory hearing.

(d) Thisarticle appliesto an agency listed in subdivision (a)
notwithstanding a general provision that this chapter does not apply
to some or al of an agency's adjudicative proceedings.

11435.20. (a) The hearing, or any medical examination conducted for
the purpose of determining compensation or monetary award, shall be
conducted in English.

(b) If aparty or the party's witness does not proficiently speak
or understand English and before commencement of the hearing or
medical examination requests |anguage assistance, an agency subject
to the language assistance requirement of this article shall provide
the party or witness an interpreter.

11435.25. (a) The cost of providing an interpreter under this
article shall be paid by the agency having jurisdiction over the
matter if the presiding officer so directs, otherwise by the party at
whose request the interpreter is provided.

(b) The presiding officer's decision to direct payment shall be
based upon an equitable consideration of all the circumstancesin
each case, such as the ability of the party in need of the
interpreter to pay.

(c) Notwithstanding any other provision of this section, ina
hearing before the Workers' Compensation Appeals Board or the
Division of Workers Compensation relating to workers' compensation
claims, the payment of the costs of providing an interpreter shall be
governed by the rules and regulations promul gated by the Workers'



Compensation Appeals Board or the Administrative Director of the
Division of Workers Compensation, as appropriate.

11435.30. (a) The State Personnel Board shall establish, maintain,
administer, and publish annually an updated list of certified
administrative hearing interpreters it has determined meet the
minimum standardsin interpreting skillsand linguistic abilitiesin
languages designated pursuant to Section 11435.40. Any interpreter
s0 listed may be examined by each employing agency to determine the
interpreter's knowledge of the employing agency's technical program
terminology and procedures.

(b) Court interpreters certified pursuant to Section 68562, and
interpreters listed on the State Personnel Board's recommended lists
of court and administrative hearing interpreters prior to July 1,

1993, shall be deemed certified for purposes of this section.

11435.35. (@) The State Personnel Board shall establish, maintain,
administer, and publish annually, an updated list of certified
medical examination interpretersit has determined meet the minimum
standardsin interpreting skills and linguistic abilitiesin
languages designated pursuant to Section 11435.40.

(b) Court interpreters certified pursuant to Section 68562 and
administrative hearing interpreters certified pursuant to Section
11435.30 shall be deemed certified for purposes of this section.

11435.40. (a) The State Personnel Board shall designate the
languages for which certification shall be established under Sections
11435.30 and 11435.35. The languages designated shall include, but
not be limited to, Spanish, Tagalog, Arabic, Cantonese, Japanese,
Korean, Portuguese, and Viethnamese until the State Personnel Board
findsthat there is an insufficient need for interpreting assistance

in these languages.

(b) The language designations shall be based on the following:

(1) The language needs of non-English-speaking persons appearing
before the administrative agencies, as determined by consultation
with the agencies.

(2) The cost of devel oping alanguage examination.

(3) The availability of experts needed to develop alanguage
examination.

(4) Other information the board deems relevant.

11435.45. (@) The State Personnel Board shall establish and charge
feesfor applications to take interpreter examinations and for
renewal of certifications. The purpose of these feesisto cover the
annual projected costs of carrying out thisarticle. The fees may
be adjusted each fiscal year by a percent that isequal to or less
than the percent change in the California Necessities Index prepared
by the Commission on State Finance.

(b) Each certified administrative hearing interpreter and each
certified medical examination interpreter shall pay afee, due on
July 1 of each year, for the renewal of the certification. Court
interpreters certified under Section 68562 shall not pay any fees
required by this section.

(c) If the amount of money collected in feesis not sufficient to



cover the costs of carrying out this article, the board shall charge
and be reimbursed a pro rata share of the additional costs by the
state agencies that conduct administrative hearings.

11435.50. The State Personnel Board may remove the name of aperson
fromthelist of certified interpretersif any of the following
conditions occurs:
(a) The person is deceased.
(b) The person notifies the board that the person is unavailable
for work.
(c) The person does not submit arenewal fee as required by
Section 11435.45.

11435.55. (a) Aninterpreter used in ahearing shall be certified
pursuant to Section 11435.30. However, if an interpreter certified
pursuant to Section 11435.30 cannot be present at the hearing, the
hearing agency shall have discretionary authority to provisionally
qualify and use another interpreter.

(b) Aninterpreter used in amedical examination shall be
certified pursuant to Section 11435.35. However, if an interpreter
certified pursuant to Section 11435.35 cannot be present at the
medical examination, the physician provisionally may use another
interpreter if that fact is noted in the record of the medical
evaluation.

11435.60. Every agency subject to the language assistance
requirement of this article shall advise each party of theright to
an interpreter at the same time that each party is advised of the
hearing date or medical examination. Each party in need of an
interpreter shall also be encouraged to give timely notice to the
agency conducting the hearing or medical examination so that
appropriate arrangements can be made.

11435.65. (a) Therulesof confidentiality of the agency, if any,
that apply in an adjudicative proceeding shall apply to any
interpreter in the hearing or medical examination, whether or not the
rules so state.

(b) Theinterpreter shall not have had any involvement in the
issues of the case prior to the hearing.

Article9. General Procedural Provisions

11440.10. (a) The agency head may do any of the following with
respect to adecision of the presiding officer or the agency:

(1) Determine to review some but not all issues, or not to
exercise any review.

(2) Delegateits review authority to one or more persons.

(3) Authorize review by one or more persons, subject to further
review by the agency head.

(b) By regulation an agency may mandate review, or may preclude or
limit review, of adecision of the presiding officer or the agency.

11440.20. Service of awriting on, or giving of anoticeto, a
person in a procedure provided in this chapter is subject to the



following provisions:

(a) Thewriting or notice shall be delivered personally or sent by
mail or other means to the person at the person's last known address
or, if the person is a party with an attorney or other authorized
representative of record in the proceeding, to the party's attorney
or other authorized representative. If aparty isrequired by
statute or regulation to maintain an address with an agency, the
party's last known addressis the address maintained with the agency.

(b) Unless aprovision specifies the form of mail, service or
notice by mail may be by first-class mail, registered mail, or
certified mail, by mail delivery service, by facsimile transmission
if complete and without error, or by other electronic means as
provided by regulation, in the discretion of the sender.

11440.30. (a) The presiding officer may conduct al or part of a
hearing by telephone, television, or other electronic meansif each
participant in the hearing has an opportunity to participatein and
to hear the entire proceeding while it istaking place and to observe
exhibits.

(b) The presiding officer may not conduct all or part of a hearing
by telephone, television, or other electronic meansif a party
objects.

11440.40. (a) In any proceeding under subdivision (h) or (i) of
Section 12940, or Section 19572 or 19702, aleging conduct that
constitutes sexual harassment, sexual assault, or sexual battery,
evidence of specific instances of a complainant's sexual conduct with
individuals other than the alleged perpetrator is subject to all of
the following limitations:

(1) The evidence is not discoverable unlessit isto be offered at
ahearing to attack the credibility of the complainant as provided
for under subdivision (b). This paragraph isintended only to limit
the scope of discovery; it is not intended to affect the methods of
discovery allowed by statute.

(2) The evidenceis not admissible at the hearing unless offered
to attack the credibility of the complainant as provided for under
subdivision (b). Reputation or opinion evidence regarding the sexual
behavior of the complainant is not admissible for any purpose.

(b) Evidence of specific instances of acomplainant's sexual
conduct with individuals other than the alleged perpetrator is
presumed inadmissible absent an offer of proof establishing its
relevance and reliability and that its probative value is not
substantially outweighed by the probability that its admission will
create substantial danger of undue prejudice or confuse the issue.

(c) Asused in this section "complainant" means a person claiming
to have been subjected to conduct that constitutes sexual harassment,
sexual assault, or sexual battery.

11440.50. (@) This section appliesin adjudicative proceedings of
an agency if the agency by regulation provides that this sectionis
applicablein the proceedings.

(b) The presiding officer shall grant amotion for intervention if
all of the following conditions are satisfied:



(1) The motion is submitted in writing, with copies served on all
parties named in the agency's pleading.

(2) The motion is made as early as practicable in advance of the
hearing. If thereisaprehearing conference, the motion shall be
made in advance of the prehearing conference and shall be resolved at
the prehearing conference.

(3) The motion states facts demonstrating that the applicant's
legal rights, duties, privileges, or immunities will be substantially
affected by the proceeding or that the applicant qualifies as an
intervenor under a statute or regulation.

(4) The presiding officer determines that the interests of justice
and the orderly and prompt conduct of the proceeding will not be
impaired by allowing the intervention.

(c) If an applicant qualifiesfor intervention, the presiding
officer may impose conditions on the intervenor's participation in
the proceeding, either at the timethat intervention is granted or at
asubsequent time. Conditions may include the following:

(1) Limiting the intervenor's participation to designated issues
in which the intervenor has a particular interest demonstrated by the
motion.

(2) Limiting or excluding the use of discovery, cross-examination,
and other procedures involving the intervenor so asto promote the
orderly and prompt conduct of the proceeding.

(3) Requiring two or more intervenors to combine their
presentations of evidence and argument, cross-examination, discovery,
and other participation in the proceeding.

(4) Limiting or excluding the intervenor's participation in
settlement negotiations.

(d) Asearly as practicablein advance of the hearing the
presiding officer shall issue an order granting or denying the motion
for intervention, specifying any conditions, and briefly stating the
reasons for the order. The presiding officer may modify the order
at any time, stating the reasons for the modification. The presiding
officer shall promptly give notice of an order granting, denying, or
modifying intervention to the applicant and to all parties.

(e) Whether the interests of justice and the orderly and prompt
conduct of the proceedings will be impaired by allowing intervention
is adetermination to be made in the sole discretion, and based on
the knowledge and judgmrent at that time, of the presiding officer.
The determination is not subject to administrative or judicial
review.

(f) Nothing in this section precludes an agency from adopting a
regulation that permits participation by a person short of
intervention as aparty, subject to Article 7 (commencing with
Section 11430.10) of Chapter 4.5.

11440.60. (a) For purposes of this section, the following terms
have the following meaning:

(1) "Quasi-judicial proceeding" means any of the following:

(A) A proceeding to determine the rights or duties of a person
under existing laws, regulations, or policies.

(B) A proceeding involving the issuance, amendment, or revocation
of apermit or license.

(C) A proceeding to enforce compliance with exi sting law or to



impose sanctions for violations of existing law.

(D) A proceeding at which action istaken involving the purchase
or sale of property, goods, or services by an agency.

(E) A proceeding at which an action istaken awarding agrant or a
contract.

(2) "Written communication" means any report, study, survey,
analysis, letter, or any other written document.

(b) Any person submitting awritten communication, whichis
specifically generated for the purpose of being presented at the
agency hearing to which it is being communicated, to a state agency
in aquasi-judicial proceeding that is directly paid for by anyone
other than the person who submitted the written communication shall
clearly indicate any person who paid to produce the written
communication.

(c) A state agency may refuse or ignore awritten communication
submitted by an attorney or any other authorized representative on
behalf of aclient in aquasi-judicial proceeding, unless the written
communication clearly indicates the client on whose behalf the
communication is submitted to the state agency.

Article 10. Informal Hearing

11445.10. (a) Subject to the limitationsin this article, an agency
may conduct an adjudicative proceeding under the informal hearing
procedure provided in this article.

(b) The Legislature finds and declares the following:

(1) Theinformal hearing procedure isintended to satisfy due
process and public policy requirementsin amanner that is simpler
and more expeditious than hearing procedures otherwise required by
statute, for use in appropriate circumstances.

(2) Theinformal hearing procedure provides aforum in the nature
of aconference in which aparty has an opportunity to be heard by
the presiding officer.

(3) Theinformal hearing procedure provides aforum that may
accommodate a hearing where by regulation or statute amember of the
public may participate without appearing or intervening as a party.

11445.20. Subject to Section 11445.30, an agency may use an
informal hearing procedure in any of the following proceedings, if in
the circumstances its use does not viol ate another statute or the
federal or state Constitution:

(a) A proceeding where there is no disputed i ssue of material
fact.

(b) A proceeding where thereis a disputed issue of material fact,
if the matter islimited to any of the following:

(1) A monetary amount of not more than one thousand dollars
($1,000).

(2) A disciplinary sanction against a student that does not
involve expulsion from an academic institution or suspension for more
than 10 days.

(3) A disciplinary sanction against an employee that does not
involve discharge from employment, demotion, or suspension for more
than 5 days.

(4) A disciplinary sanction against alicensee that does not



involve an actual revocation of alicense or an actual suspension of
alicense for more than five days. Nothing in this section precludes
an agency from imposing a stayed revocation or a stayed suspension
of alicensein an informal hearing.

(c) A proceeding where, by regulation, the agency has authorized
use of an informal hearing.

(d) A proceeding where an evidentiary hearing for determination of
factsis not required by statute but where the agency determinesthe
federal or state Constitution may require a hearing.

11445.30. (@) The notice of hearing shall state the agency's
selection of theinformal hearing procedure.

(b) Any objection of aparty to use of the informal hearing
procedure shall be madein the party's pleading.

(c) An objection to use of theinformal hearing procedure shall be
resolved by the presiding officer before the hearing on the basis of
the pleadings and any written submissions in support of the
pleadings. An objection to use of theinformal hearing procedurein
adisciplinary proceeding involving an occupational license shall be
resolved in favor of the licensee.

11445.40. () Except as provided in this article, the hearing
procedures otherwise required by statute for an adjudicative
proceeding apply to an informal hearing.

(b) In an informal hearing the presiding officer shall regulate
the course of the proceeding. The presiding officer shall permit the
parties and may permit othersto offer written or oral comments on
theissues. The presiding officer may limit the use of witnesses,
testimony, evidence, and argument, and may limit or eliminate the use
of pleadings, intervention, discovery, prehearing conferences, and
rebuttal.

11445.50. (a) The presiding officer may deny use of the informal
hearing procedure, or may convert aninformal hearing to aformal
hearing after an informal hearing is commenced, if it appearsto the
presiding officer that cross-examination is necessary for proper
determination of the matter and that the delay, burden, or
complication due to allowing cross-examination in the informal
hearing will be more than minimal.

(b) An agency, by regulation, may specify categories of casesin
which cross-examination is deemed not necessary for proper
determination of the matter under the informal hearing procedure.
The presiding officer may allow cross-examination of witnessesin an
informal hearing notwithstanding an agency regulation if it appears
to the presiding officer that in the circumstances cross-examination
is necessary for proper determination of the matter.

(c) The actions of the presiding officer under this section are
not subject to judicial review.

11445.60. (a) If the presiding officer has reason to believe that
material factsarein dispute, the presiding officer may requirea
party to state the identity of the witnesses or other sources through
which the party would propose to present proof if the proceeding
were converted to aformal or other applicable hearing procedure. If



disclosure of afact, allegation, or sourceis privileged or
expressly prohibited by aregulation, statute, or the federal or
state Constitution, the presiding officer may require the party to
indicate that confidential facts, allegations, or sources are
involved, but not to disclose the confidential facts, allegations, or
sources.

(b) If aparty has reason to believe that essential facts must be
obtained in order to permit an adequate presentation of the case, the
party may inform the presiding officer regarding the general nature
of the facts and the sources from which the party would propose to
obtain the facts if the proceeding were converted to aformal or
other applicable hearing procedure.

Article 11. Subpoenas

11450.05. (a) Thisarticle applies in an adjudicative proceeding
required to be conducted under Chapter 5 (commencing with Section
11500).

(b) An agency may use the subpoena procedure provided in this
article in an adjudicative proceeding not required to be conducted
under Chapter 5 (commencing with Section 11500), in which case dl
the provisions of this article apply including, but not limited to,
issuance of a subpoena at the request of a party or by the attorney
of record for aparty under Section 11450.20.

11450.10. (a) Subpoenasand subpoenas duces tecum may be issued for
attendance at a hearing and for production of documents at any
reasonabl e time and place or at a hearing.

(b) The custodian of documents that are the subject of a subpoena
duces tecum may satisfy the subpoena by delivery of the documents or
acopy of the documents, or by making the documents available for
inspection or copying, together with an affidavit in compliance with
Section 1561 of the Evidence Code.

11450.20. (a) Subpoenas and subpoenas duces tecum shall be issued
by the agency or presiding officer at the request of a party, or by
the attorney of record for a party, in accordance with Sections 1985
to 1985.4, inclusive, of the Code of Civil Procedure.

(b) The process extends to all parts of the state and shall be
served in accordance with Sections 1987 and 1988 of the Code of Civil
Procedure. A subpoenaor subpoena duces tecum may also be delivered
by certified mail return receipt requested or by messenger. Service
by messenger shall be effected when the witness acknowledges receipt
of the subpoenato the sender, by telephone, by mail, or in person,
and identifies himself or herself either by reference to date of
birth and driver'slicense number or Department of Motor Vehicles
identification number, or the sender may verify receipt of the
subpoena by obtaining other identifying information from the
recipient. The sender shall make awritten notation of the
acknowledgment. A subpoenaissued and acknowledged pursuant to this
section has the same force and effect as a subpoena personally
served. Failureto comply with a subpoenaissued and acknowledged
pursuant to this section may be punished as a contempt and the
subpoena may so state. A party requesting a continuance based upon



the failure of awitnessto appear at the time and place required for
the appearance or testimony pursuant to a subpoena, shall prove that
the party has complied with this section. The continuance shall
only be granted for a period of time that would allow personal
service of the subpoena and in no event longer than that allowed by
law.

(c) Nowitnessisobliged to attend unless the witnessis a
resident of the state at the time of service.

11450.30. (@) A person served with a subpoena or a subpoena duces
tecum may object to itsterms by amotion for a protective order,
including a motion to quash.

(b) The objection shall be resolved by the presiding officer on
terms and conditions that the presiding officer declares. The
presiding officer may make another order that is appropriate to
protect the parties or the witness from unreasonabl e or oppressive
demands, including violations of the right to privacy.

(c) A subpoena or a subpoena duces tecum issued by the agency on
its own motion may be quashed by the agency.

11450.40. A witness appearing pursuant to a subpoena or a subpoena
duces tecum, other than a party, shall receive for the appearance the
following mileage and fees, to be paid by the party at whose request
the witnessis subpoenaed:

(a) The same mileage allowed by law to awitnessin acivil case.

(b) The same fees allowed by law to awitnessin acivil case.
This subdivision does not apply to an officer or employee of the
state or apolitical subdivision of the state.

11450.50. (@) Inthe case of the production of a party to the
record of a proceeding or of aperson for whose benefit a proceeding
is prosecuted or defended, the service of a subpoena on the witness
isnot required if written notice requesting the witnessto attend,
with the time and place of the hearing, is served on the attorney of
the party or person.

(b) Service of written notice to attend under this section shall
be made in the manner and is subject to the conditions provided in
Section 1987 of the Code of Civil Procedure for service of written
notice to attend in acivil action or proceeding.

Article 12. Enfor cement of Ordersand Sanctions

11455.10. A person is subject to the contempt sanction for any of
the following in an adjudicative proceeding before an agency:

(a) Disobedience of or resistance to alawful order.

(b) Refusal to take the oath or affirmation as awitness or
thereafter refusal to be examined.

(c) Obstruction or interruption of the due course of the
proceeding during a hearing or near the place of the hearing by any
of the following:

(1) Disorderly, contemptuous, or insolent behavior toward the
presiding officer while conducting the proceeding.

(2) Breach of the peace, boisterous conduct, or violent



disturbance.

(3) Other unlawful interference with the process or proceedings of
the agency.

(d) Violation of the prohibition of ex parte communications under
Article 7 (commencing with Section 11430.10).

(e) Failure or refusal, without substantial justification, to
comply with adeposition order, discovery request, subpoena, or other
order of the presiding officer, or moving, without substantial
justification, to compel discovery.

11455.20. (a) The presiding officer or agency head may certify the
factsthat justify the contempt sanction against a person to the
superior court in and for the county where the proceeding is
conducted. The court shall thereupon issue an order directing the
person to appear before the court at a specified time and place, and
then and there to show cause why the person should not be punished
for contempt. The order and a copy of the certified statement shall

be served on the person. Upon service of the order and a copy of the
certified statement, the court has jurisdiction of the matter.

(b) The same proceedings shall be had, the same penalties may be
imposed, and the person charged may purge the contempt in the same
way, asin the case of aperson who has committed a contempt in the
trial of acivil action before a superior court.

11455.30. (a) The presiding officer may order aparty, the party's
attorney or other authorized representative, or both, to pay
reasonable expenses, including attorney's fees, incurred by another
party as aresult of bad faith actions or tactics that are frivolous
or solely intended to cause unnecessary delay as defined in Section
128.5 of the Code of Civil Procedure.

(b) The order, or denial of an order, is subject to judicial
review in the same manner as a decision in the proceeding. The order
is enforceable in the same manner as a money judgment or by the
contempt sanction.

Article 13. Emergency Decisions

11460.10. Subject to the limitationsin this article, an agency may
conduct an adjudicative proceeding under the emergency decision
procedure provided in this article.

11460.20. (a) Anagency may issue an emergency decision for
temporary, interim relief under this article if the agency has
adopted aregulation that provides that the agency may use the
procedure provided in thisarticle.

(b) The regulation shall elaborate the application of the
provisions of this article to an emergency decision by the agency,
including al of the following:

(1) Define the specific circumstances in which an emergency
decision may be issued under this article.

(2) State the nature of the temporary, interim relief that the
agency may order.

(3) Prescribe the procedures that will be available before and
after issuance of an emergency decision under thisarticle. The



procedures may be more protective of the person to which the agency
action is directed than those provided in this article.

(c) Thisarticle does not apply to an emergency decision,
including a cease and desist order or an interim or temporary
suspension order, issued pursuant to other express statutory
authority.

11460.30. (a) Anagency may only issue an emergency decision under
thisarticlein asituation involving an immediate danger to the
public health, safety, or welfare that requiresimmediate agency
action.

(b) An agency may only take action under thisarticlethat is
necessary to prevent or avoid the immediate danger to the public
health, safety, or welfare that justifies issuance of an emergency
decision.

(c) An emergency decision issued under this articleislimited to
temporary, interim relief. The temporary, interim relief is subject
tojudicial review under Section 11460.80, and the underlying issue
giving rise to the temporary, interim relief is subject to an
adjudicative proceeding pursuant to Section 11460.60.

11460.40. (a) Before issuing an emergency decision under this
article, the agency shall, if practicable, give the person to which
the agency action is directed notice and an opportunity to be heard.

(b) Notice and hearing under this section may be oral or written,
including notice and hearing by telephone, facsimile transmission, or
other electronic means, as the circumstances permit. The hearing
may be conducted in the same manner as an informal hearing.

11460.50. (@) The agency shall issue an emergency decision,
including a brief explanation of the factual and legal basis and
reasons for the emergency decision, to justify the determination of
an immediate danger and the agency's emergency decision to take the
specific action.

(b) The agency shall give notice to the extent practicable to the
person to which the agency action isdirected. The emergency
decisionis effective when issued or as provided in the decision.

11460.60. (a) After issuing an emergency decision under this
articlefor temporary, interim relief, the agency shall conduct an
adjudicative proceeding under aformal, informal, or other applicable
hearing procedure to resolve the underlying issues giving rise to
the temporary, interim relief.

(b) The agency shall commence an adjudicative proceeding under
another procedure within 10 days after issuing an emergency decision
under this article, notwithstanding the pendency of proceedings for
judicial review of the emergency decision.

11460.70. The agency record consists of any documents concerning
the matter that were considered or prepared by the agency. The
agency shall maintain these documents as its official record.

11460.80. (a) On issuance of an emergency decision under this



article, the person to which the agency action is directed may obtain
judicial review of the decision in the manner provided in this
section without exhaustion of administrative remedies.

(b) Judicial review under this section shall be pursuant to
Section 1094.5 of the Code of Civil Procedure, subject to the
following provisions:

(1) The hearing shall be on the earliest day that the business of
the court will admit of, but not later than 15 days after service of
the petition on the agency.

(2) Whereit is claimed that the findings are not supported by the
evidence, abuse of discretion is established if the court determines
that the findings are not supported by substantial evidencein the
light of the whole record.

(3) A party, on written request to another party, before the
proceedings for review and within 10 days after issuance of the
emergency decision, is entitled to appropriate discovery.

(4) Therelief that may be ordered onjudicial review islimited
to astay of the emergency decision.

Article 14. Declaratory Decision

11465.10. Subject to the limitationsin this article, an agency may
conduct an adjudicative proceeding under the declaratory decision
procedure provided in this article.

11465.20. (a) A person may apply to an agency for a declaratory
decision asto the applicability to specified circumstances of a
statute, regulation, or decision within the primary jurisdiction of
the agency.

(b) The agency in its discretion may issue a declaratory decision
in response to the application. The agency shall not issuea
declaratory decision if any of the following applies:

(1) Issuance of the decision would be contrary to aregulation
adopted under this article.

(2) The decision would substantially prejudice the rights of a
person who would be a necessary party and who does not consent in
writing to the determination of the matter by a declaratory decision
proceeding.

(3) The decision involves a matter that is the subject of pending
administrative or judicial proceedings.

(c) An application for a declaratory decision is not required for
exhaustion of the applicant'sadministrative remedies for purposes of
judicial review.

11465.30. Within 30 days after receipt of an application for a
declaratory decision, an agency shall give notice of the application
to al personsto which notice of an adjudicative proceeding is
otherwise required, and may give notice to any other person.

11465.40. The provisions of aformal, informal, or other applicable
hearing procedure do not apply to an agency proceeding for a
declaratory decision except to the extent provided in thisarticle or
to the extent the agency so provides by regulation or order.



11465.50. (a) Within 60 days after receipt of an application for a
declaratory decision, an agency shall do one of the following, in
writing:

(1) Issue adecision declaring the applicability of the statute,
regulation, or decision in question to the specified circumstances.

(2) Set the matter for specified proceedings.

(3) Agreeto issue adeclaratory decision by aspecified time.

(4) Declineto issue adeclaratory decision, stating in writing
thereasons for its action. Agency action under this paragraphis
not subject to judicial review.

(b) A copy of the agency's action under subdivision (a) shall be
served promptly on the applicant and any other party.

(c) If an agency has not taken action under subdivision (a) within
60 days after receipt of an application for adeclaratory decision,
the agency is considered to have declined to issue a declaratory
decision on the matter.

11465.60. (a) A declaratory decision shall contain the names of all
parties to the proceeding, the particular factson whichit is
based, and the reasons for its conclusion.

(b) A declaratory decision has the same status and binding effect
as any other decision issued by the agency in an adjudicative
proceeding.

11465.70. (a) The Office of Administrative Hearings shall adopt and
promulgate model regulations under this article that are consistent
with the public interest and with the general policy of thisarticle

to facilitate and encourage agency issuance of reliable advice. The
model regulations shall provide for all of the following:

(1) A description of the classes of circumstancesin which an
agency will not issue a declaratory decision.

(2) Theform, contents, and filing of an application for a
declaratory decision.

(3) The procedural rights of aperson in relation to an
application.

(4) The disposition of an application.

(b) The regulations adopted by the Office of Administrative
Hearings under this article apply in an adjudicative proceeding
unless an agency adopts its own regulations to govern declaratory
decisions of the agency.

(c) Thisarticle does not apply in an adjudicative proceeding to
the extent an agency by regulation provides inconsistent rules or
provides that this article is not applicable in a proceeding of the

agency.
Article 15. Conversion of Proceedings

11470.10. (@) Subject to any applicable regulation adopted under
Section 11470.50, at any point in an agency proceeding the presiding
officer or other agency official responsible for the proceeding:

(1) May convert the proceeding to another type of agency
proceeding provided for by statuteif the conversion is appropriate,
isinthe public interest, and does not substantially prejudice the
rights of aparty.



(2) shall convert the proceeding to another type of agency
proceeding provided for by statute, if required by regulation or
statute.

(b) A proceeding of onetype may be converted to a proceeding of
another type only on noticeto all partiesto the original
proceeding.

11470.20. If the presiding officer or other agency official

responsible for the original proceeding would not have authority over
the new proceeding to which it isto be converted, the agency head
shall appoint a successor to preside over or be responsible for the
new proceeding.

11470.30. To the extent practicable and consistent with the rights
of parties and the requirements of this article relating to the new
proceeding, the record of the original agency proceeding shall be
used in the new agency proceeding.

11470.40. After aproceeding is converted from one type to another,
the presiding officer or other agency official responsible for the
new proceeding shall do all of the following:
(a) Give additional noticeto parties or other persons necessary
to satisfy the statutory requirements relating to the new proceeding.

(b) Dispose of the mattersinvolved without further proceedingsif
sufficient proceedings have already been held to satisfy the
statutory requirements relating to the new proceeding.

(c) Conduct or cause to be conducted any additional proceedings
necessary to satisfy the statutory requirements relating to the new
proceeding, and allow the parties areasonable time to prepare for
the new proceeding.

11470.50. An agency may adopt regulationsto govern the conversion
of one type of proceeding to another. The regulations may include an
enumeration of the factors to be considered in determining whether

and under what circumstances one type of proceeding will be converted
to another.

Article16. Administrative Adjudication Code of Ethics

11475. Therulesimposed by this article may be referred to asthe
Administrative Adjudication Code of Ethics.

11475.10. (a) Thisarticle appliesto the following persons.

(1) An administrative law judge. Asused in this subdivision,
"administrative law judge" means an incumbent of that position, as
defined by the State Personnel Board, for each class specification
for Administrative Law Judge.

(2) A presiding officer to which this article is made applicable
by statute or regulation.

(b) Thisarticle shall apply notwithstanding any general statutory
provision that this chapter does not apply to some or all of astate
agency's adjudicative proceedings.



11475.20. Except as otherwise provided in this article, the Code of
Judicial Ethics adopted by the Supreme Court pursuant to subdivision
(m) of Section 18 of Article VI of the California Constitution for

the conduct of judges governs the hearing and nonhearing conduct of
an administrative law judge or other presiding officer to which this
article applies.

11475.30. For the purpose of this article, the following terms used
in the Code of Judicial Ethics have the meanings provided in this
section:

(a) "Appea" means administrative review.

(b) "Court" means the agency conducting an adjudicative
proceeding.

(c) "Judge" means administrative law judge or other presiding
officer to which this article applies. Related terms, including
"judicia," "judiciary," and "justice," mean comparable conceptsin
administrative adjudication.

(d) "Law" includes regulation and precedent decision.

11475.40. Thefollowing provisions of the Code of Judicial Ethics
do not apply under thisarticle:

(a) Canon 3B(7), to the extent it relates to ex parte
communications.

(b) Canon 3B(10).

(c) Canon 3D(3).

(d) Canon 4C.

(e) Canons4E(1), 4F, and 4G.

(f) Canons 5A -5D. However, the introductory paragraph of Canon 5
appliesto persons subject to this article notwithstanding Chapter
9.5 (commencing with Section 3201) of Division 4 of Title 1, relating
to political activities of public employees.

(g) Canon 6.

11475.50. A violation of an applicable provision of the Code of
Judicial Ethics, or aviolation of the restrictions and prohibitions
on accepting honoraria, gifts, or travel that otherwise apply to
elected state officers pursuant to Chapter 9.5 (commencing with
Section 89500) of Title 9, by an administrative law judge or other
presiding officer to which this article appliesis cause for
discipline by the employing agency pursuant to Section 19572.

11475.60. (a) Except as provided in subdivision (b), a person to
whom this article applies shall comply immediately with all
applicable provisions of the Code of Judicial Ethics.

(b) A person to whom this article applies shall comply with Canon
4D(2) of the Code of Judicial Ethics as soon as reasonably possible
and shall do so in any event within aperiod of one year after the
article becomes applicable.

11475.70. Nothing in this article shall be construed or isintended

to limit or affect the rights of an administrative law judge or

other presiding officer under Chapter 10.3 (commencing with Section
3512) of Division 4 of Title 1.



GOVERNMENT CODE
Title 2. Division 3. Part 1.

Chapter 5. Administrative Adjudication: Formal Hearing

11513. Evidence and examination of witnesses.

(a) Oral evidence shall be taken only on oath or
affirmation.

(b) Each party shall have theserights: to call and examine
witnesses, to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though that matter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him or her to testify; and to rebut the
evidence against him or her. If respondent does not testify in his
or her own behalf he or she may be called and examined asif under
Ccross-examination.

(c) The hearing need not be conducted according to technical rules
relating to evidence and witnesses, except as hereinafter provided.
Any relevant evidence shall be admitted if it isthe sort of
evidence on which responsible persons are accustomed to rely in the
conduct of serious affairs, regardless of the existence of any common
law or statutory rule which might make improper the admission of the
evidence over objectionin civil actions.

(d) Hearsay evidence may be used for the purpose of supplementing
or explaining other evidence but over timely objection shall not be
sufficient in itself to support afinding unlessit would be
admissible over objectionin civil actions. An objectionistimely
if made before submission of the case or on reconsideration.

(e) Therules of privilege shall be effective to the extent that
they are otherwise required by statute to be recognized at the
hearing.

(f) The presiding officer has discretion to exclude evidence if
its probative value is substantially outweighed by the probability
that its admission will necessitate undue consumption of time.

EVIDENCE CODE
DIVISION 7. CHAPTER 1.

Article 1. Expert and Other Opinion Testimony Generally

800. If awitnessis not testifying as an expert, histestimony in
the form of an opinion islimited to such an opinion asis permitted
by law, including but not limited to an opinion that is:

(a) Rationally based on the perception of the witness; and

(b) Helpful to aclear understanding of histestimony.

801. If awitnessistestifying as an expert, histestimony in the
form of an opinion islimited to such an opinion asis:

(a) Related to a subject that is sufficiently beyond common
experience that the opinion of an expert would assist the trier of
fact; and

(b) Based on matter (including his special knowledge, skill,
experience, training, and education) perceived by or personally known
to the witness or made known to him at or before the hearing,



whether or not admissible, that is of atype that reasonably may be
relied upon by an expert in forming an opinion upon the subject to
which histestimony relates, unless an expert is precluded by law
from using such matter as a basis for his opinion.

802. A witnesstestifying in the form of an opinion may state on
direct examination the reasons for his opinion and the matter
(including, in the case of an expert, his special knowledge, skill,
experience, training, and education) upon which it is based, unless
heis precluded by law from using such reasons or matter as abasis
for hisopinion. The court in its discretion may require that a
witness before testifying in the form of an opinion be first examined
concerning the matter upon which his opinion is based.

803. The court may, and upon objection shall, exclude testimony in
the form of an opinion that is based in whole or in significant part
on matter that is not a proper basis for such an opinion. Insuch
case, the witness may, if there remains a proper basisfor his
opinion, then state his opinion after excluding from consideration
the matter determined to be improper.

804. (@) If awitnesstestifying as an expert testifies that his

opinion is based in whole or in part upon the opinion or statement of
another person, such other person may be called and examined by any
adverse party asif under cross-examination concerning the opinion or
statement.

(b) This section is not applicableif the person upon whose
opinion or statement the expert witness hasrelied is (1) a party,

(2) aperson identified with a party within the meaning of
subdivision (d) of Section 776, or (3) awitness who has testified in
the action concerning the subject matter of the opinion or statement
upon which the expert witness has relied.

(c) Nothing in this section makes admissible an expert opinion
that isinadmissible becauseit is based in whole or in part on the
opinion or statement of another person.

(d) An expert opinion otherwise admissibleis not made
inadmissible by this section becauseit is based on the opinion or
statement of a person who is unavailable for examination pursuant to
this section.

805. Testimony inthe form of an opinion that is otherwise
admissible is not objectionable because it embraces the ultimate
issue to be decided by thetrier of fact.




